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Source: Adapted from United States Attorneys’ Annual Statistical Report: Fiscal Year 2012. 

Prosecutors hold a great deal of discretionary power and make autonomous decisions 
about who will be charged, what will be charged, whether to engage in plea bargaining, and 
when or whether to drop charges against the accused. This high level of discretion allows 
prosecutors to decide how to pursue cases based on the available evidence and other legal 
factors. The choice to file charges rests solely on the prosecutor, not on the wishes of the 
victim, family members, or law enforcement, although these perspectives are all part of the 
decision-making process. A prosecutor’s decision to file a case hinges on a variety of factors:

•• the quality and quantity of evidence

•• the seriousness of the crime

•• the odds of winning the case

•• court resources

•• the wishes of the victim or family members

•• public opinion

The decision to drop charges against a defendant either before or during a trial is 
referred to as nolle prosequi (Latin for “be unwilling to pursue”). In the Jennifer Schuett case, 
a Galveston County district attorney used his discretion and charged Dennis Bradford with 
attempted capital murder (among other crimes). Given this charge, if convicted, Bradford 
would possibly have been sentenced to death in Texas.

Prosecutors also have the power to refile charges against a defendant after a mistrial or hung 
jury. Many commentators and people believe the high level of discretion makes prosecutors the 
most powerful figures in the criminal justice system. Not only are they making decisions about 
who and what will be charged, they are deciding who faces life or death in potential capital cases.

Like most professionals, prosecutors make mistakes, and this involves some innocent 
people being convicted. Erroneous convictions, often discovered after exculpatory evidence 
such as DNA emerges, have been documented in numerous death penalty, rape, and other 

exculpatory evidence: 
Evidence that may be 

favorable to a defendant 
in a criminal trial, often 

clearing some or all guilt 
during criminal proceedings. 




